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QUESTIONS PRESENTED 


+ 


1, Whether the appellant, DiMatteo, has standing to challenge the 
electronic search at apartment 309. 


2. Whether the appellant, DiMatteo's rights under 18 U.S.C. sec 2518 
(1) (b) (IV) were violated by not naming him in the Attorney Ceneral's authorization 
yet naming him in the order of December 8, 1972. 


3. Whetl.zr the appellant, DiMatteo's constitutional rights and his rights 
under Title III of the Omnibus Crime Control and Safe Streets Act of 1968: 18 U.S.C. 
sec. 2510-2520 were violated by the surreptitious entries of F.R.I. agents into 
apartment 309 to instal’, relocate and remove electronic bugs. 


4. Whether the appellant, DiMatteo's constitutivual rights were violated 
and his rights under 18 U.S.C. 2518 (8) (a) by the Covernment's delay in sealing 
the tapes. 


5. Whether the appellant, DiMatteo's constitutional rights and his rights 
under 18 U.S.C. 2510-2520 were violated by the manner in which electronic 
surveillance was conducted at apartment 309 in that the terms of the order were 
not complied with in determining whether one of the persons named in the Order 
was present before electronic interception was commenced. 


6. Whether the appellant, DiMatteo's constitutional rights and rights under 


18 U.S.C. 2518 (1) (b) (IV) were violated by not naming him in the order since his 
identity was known to the Covernment. 


- 


7. Whether the appellant, Di Vattco's rights were violated when electronic 
surveillance was ordered although customary means had not been fully tried. 


8. Whether the appellant, DiMatteo's rights were violated under 18 .8.C. 
sec 2518 (8) (a) by not serving him with a copy of the inventory until 89 days after 
the extension date set by the Court. 


9. Whether ther was probable cause to include DiMatteo in the authori- 


zation and the order of December 8, 1972. 


STATEMENT PURSUANT TO RUJ F 28 (a) (3) 


PRELIMINARY STA TFMENT 

This is an appeal from a judgment of the United States District Court 
for the Fastern District of New York (The Honorable Jacob Mischler) ren- 
dered on October 15, 1976 after a jury trial, convicting the defendant, Anthony 
Di Matteo of violating Title 15, United States Code, Sections 1955 and 2. This 
was Cont Four of the Superceding Indictment renumbered for the purposes 
of t. 2 trial to Count Three. 

The superceding indictment charged twenty two defendants with vio- 
lating 18 17.S. Code, Sections 1962 (d), 1963, in Count One which was severeu 
from this trial. 


nm 


In Count Two, four defendants, Annarumo, D'Avanzo, Sea fidi, Voule and 
other persons known and untnown were charged with violating 18 ‘'.S,. Code, 
Sections 1955 and 2 from in or about March, 1972 toin er about July, 1972. 
Verdicts were rendered in favor of Annarumo and D'Avanzo and against Scafidi 
and Voulo. 

In Count Three DiMatteo, Mascitti, Riccardi, Seafidi and Voulo were 
charged with violating 18 ''.S. Code. Sections 1955 and 2 from on or about 
December 1°, 1972 to on or about March 9, 1973. This Count was dismissed 


by the Court upon the grounds that less than five persons were involved. 


poor 


Verdict was in favor of Riccardi and against DiMatteo, Mascitti, Seafidi 
and Voulo. 

In Count Four from on or about April 13, 1973 to on or about June 
15, 1973 the defendants Annarumo, Carrara, Casseila, Deluca, DiMatteo, 
Lotierzo, Sr. Macchirole, Mascitti, Wascuzzio, Napoli, Ir. Napoli. Sr., 
Radziewicz, Vigorito and Voulo were charged with violating ‘‘itle 18 ''.S.C. 
Sections 1952 and 2. Verdicts were against Carrara, Deluca, DiMatteo, 
Mascitti, Napoli, Jr., Napoli, Sr., Vigorito and in favor of I otierzo, 
Mascuzzio and Voulo. 

Count Five and Six were severed. 

Count Seven which was against all twenty two defendants and covered 
the time from February 21, 197] up to and including the date of the super- 
ceding indictment charged the defendants with violating “itle 18 ').S. Code, 
Section 371. This Count was dismissed by the Court at the close of the 
government's case upon the ground of a fatal variance. 

The defendant, DiMatteo was sentenced to three year probation. 

Richards W. Hannah, Fsq. was under the Federal Justice Act 
assigned by the Court to represent Anthony DiMatteo and was continued as 


Counsei on appeal. 


FACTS 


It would require a lengthy narration to cover the evidence presented in 
this case of over seven thousand pages of testimony during the trial, twerty two 
defendants, about twelve F.B.I. agents, three experts and other witnesses. There 
was aiso over four days of suppression hearings prior to this trial. Therefore, to 
shorten this brief, DiMatteo will present only the important evidence as it bears 
upon the issues raised upon his appeal. Most of his points dea! with issues of 
law concerning the electronic surveillance. 

In February, 1972, Charles Parsons of the I.P.I. reactivated a Covernment 
investigation into gambling in the Williamsburg section of Prooklyn, New York after 

§, 

receiving a tip from the New York City Police Department. dee Search warrants 
were executed against places, vehicles and pexsons from 1971 to 1973 and evidence 
of gambling seized. (S 226-294, 239-250, S337 755, T 1518-20) (A 243-244}, 

The investigation slowed down during the summer of 1972 but personal sur- 

Av-A) 

veillance was resumed in September, 1972, Fy November 20, 1972 Mr. Rarlow and 
Agent Parsons concluded their investigation had gone as far as it could with the con- 
vention’'’ methods which had been employed and that oral electronic surveillance was 

Aru 267) 
necess ry.pAgent Parsons just prior to November 20, 1972 received the investigation 


and made notes which he and Mr. Parlow used to draft the application of Mr. Parlow 


(but which was executed by Robert Del Grosso in his absence) and the affidavit of Agent 


The letter (S) refers to the suppression hearing pages. 
The letter (T) refers to the trial transcript Pages. 
The letter (A) refers to Joint appendix. 


Ths Ltbn(p A) aor £ Mh nate repple meen dab oypeubtey 


Parsons, both to be forwarded to the Attorney Ceneral in Washington, D.C. for 


his approval so that an authorization could be issued to apply to a Federal Judge 
for an order for oral electronic surveillance at apartment 309 at 8~-15-27th Avenue, 
Astoria, New York. 

Agent Parsons set forth in his affidavit, which included the investigation 
up to November 20, 1972 with one exception of evidence obtained on November 28, 

[A2v4j 

1972 from an inforr.<¢ , the part alleged to have been played by Di Matteo, At this 
point, it must be noted that the agents presumed that the person they were watching 
was Pasquale Joseph Rossetti, because he was the registered owner of a red Chevrolet, 
license number Q.H. 5287 but they subsequently claimed the person they saw was 
DiMatteo who was using this automobile. (S 298-303) The investigation shows that 
starting on October 27, 1972 to November 9, 1972 on four occasions a person be- 


lieved to be Pasquale Joseph Rossetti parked his red Chevrolet Q.H. 5287 automobile 


near 37-33-76th Street, Queens and was seen either entering or leaving the building 


and that the agents did not know what apartment he was in; (T 539, 911, 630-632, 1082) (A- 


that from November 15, 1972 to November 20, 1972 either automobile Q.H. 5287 was seen parked ig 
*. 


the vicinity of 8-15--27th Avenue, Astoria and a person believed to be Rossetti was 

seen entering or leaving the building or both on four occasions (T 631) (A259-261). Here 
again the agents never saw nim enter a particular apartment (S 289). This was the 
cut-off in the investigation as it was set forth in the application and affidavit. (A 26)) 


There was omitted by Agent Parsons from the observation of November 14, 1972 


that Q.H. 5287 was followed to 5354 Metropolitan Avenue, Prooklyn where DiMatteo ~ 


2596-259) @ 
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lived (S 519). There was also omitted from the November 20, 1972 obser vation 
that an unknown white male with black hair exited the doorway in the vicinity of 
5346 Metropolitan Avenue and who got into Q.H. 5287. Mr. Barlow testified he 
| did not know that DiMatteo lived at this address. (S 521). 


AP) 


However, the surveillance continued 1nd on November 22, 1972 Agent 


| 


Leisegang reported seeing this automobile at 8-15-27th Avenue. The driver 

exiting and entering the apartment house and photographs were taken of him. 

(T 1845) On November 29, 1972 a person believed to be Rossetti exited 8-15-27 
Avenue and departed in the car and Agent Clark reported that on this day the license 
plates on the red Chevrolet were changed to A. Q. 6565. On December 4, 1974 
Agent Lahey saw a white male enter 8-15-27th Avenue, Astoria and photographs 


were taken of the man presumed to be Rossetti. (T 623-628) (T 745) During this 


period of time the F.B.I. obtained a motcr vehicle license chec’. on Q.H. 5287 which it claims 
was registered in Rossetti’s name plus a police department mug shot of Rossetti and 
his criminal record but no records could be produced to show when this information 
was obtained or how it was obtained or by whom. (S 303, 304, 282) (" 925) When 
the license plate change occurred on November 29, 1972, the same motor vehicle 
check was made and the new owner was DiMatteo. (T 911-916) Again the agents 
did not know by whom cr when the recorus were checked to obtain the new owner. 
a. 42 7) ere 
(S 283-28 3 fter obtaining DiMatteo's name, his mug shot (photograph) was ob- 
tained. Agent Parsons stated the photographs of DiMatteo and Rossetti were com- 


pared the first day the automobile was observed on 76th Street which was October 


27, 1972 and the license plates showing DiMatteo were not obtained until November 


29, 1972. (S 290) No records were kept by the F.P.I. to show when and by whom 
(4249 ‘ 


this information was obtained y On cross-examination the agents except Agent Lahey 


“4 


testified neither they nor records of the F.P.1I. would disclose whether this infor- 
mation was obtained before or after December 8, 1972 when the electronic sur- 
veillance started. (S 429) However, all said they recognized the man they saw on 
76th Street and at 8-15-27th Avenue as the same man they now knew as DiMatteo 

by identity. (T 2796) Agent Lahey testified that as he recalled that it was before 
December 8, 1972 when the electronic surveillance began that DiMatteo was identi- 
fied as DiMatteo. (T1043) This is important because then DiMatteo's name should 


have been in the authorization and the order. 


The electronic surveillance recommendation to the Attorney Ceneral and the 
application, affidavit of Agent Parsons and the proposed order were prepared by 


Mr. Barlow and Agent Parsons. (S 484) The cut off date was November 20, 1972 and 


nothing which occurred after that date was added to the recommendation. (S 267) On 


December 1, 1972 Mr. Parlow took the papers to Washington to the Attorney Ceneral 
for his approval. (S 102, 481) There was an objection by the Attorney Ceneral to the 


words "'a person believed to be Pasquale Jcseph Rosseiti'’ and Rossetti's name was 


struck from this authorization. (S 485, 486) The Attorney Ceneral had the final 


determination of the application and affidavit . (S 487) On December 8, 1972 when 


the proposed order was presented to Judge Judd for approval the name Pasquale Joseph 


Rossetti appeared in the order as not only a person whose oral communications should be 


intercepted but also as one of the five named persons who had to be at apartment 

309 before electronic interception could be commenced. Agent Parsons did not 

notice that Rossetti's name was not in the authorization. (S 302) He could not 

remember any conversation about Rossetti's name being in the order but not in 

the authorization. (S301) Judge Ju.’ .w “ told that Rossetti's name was in 

the order but not in the Attorney Ceneral', wthorization when the order was 

signed. (3 309) Judge Judd was not told that a surreptitiously entry would be 

made. No sworn testimony was taken before Judge Judd. (S 301) On December 

4, 1972 an F. B. 1. agent ohiained a pass key for apartment 309 from the super- 

intendent of 8-15-27th Avenue. Astoria and surreptitiously entered to install two 

bugs in the apartment of Phyllis Engert to intercept the conversation of those in 

the apartment who were named in the order. (S 326) Those named in the order 
229) 

for interception were Rossetti, Pari Russo, Mustacchio, Voulo and schiiti In- 

terestingly Mr. Barlow, who was in charge of the investigation admitted tha: he 

did fnow that Rossetfiis name was in the order. The (bugs) oral electronic sur- 

veillance started not after it has been e: tablished that one of the five persons named 

in the order were at apartment 299 but when they should have been there judging on 

uy, 

the times of their past arrivals. (S 462, $66, 257) It was at this time that aur- 

veillance started and the voices were heard and after a period of time the agents 

sometimes after consultation with each other and listening to other tapes, identified 

the voice of Anthony DiMatteo and Pari Mascitti and for the first time learned their 


(OA 140 A~263A), 


names, The discovery ranged from days to weeks, depending on the agent. 


Mascitti and DiMatteo were legally in apartment 309 as the evidence set 


forth on the Poin. . on Standing shows above. The interceptions developed con- 


versation of a gambling nature and certain names were brought into the picture. 
During the surveillance the F.P.1I. agents again obtained a pass key from the 
superintendent and surreptitiously entered apartment 309 to relocate the bugs 


and to remove them or as Parsons states were in the apariment two or three times. 


Pe A\« 
(0A14 


2),These entries were without a Court order and without the knowledge or 


consent of Judge Judd or Judge Weinstein who signed the second order for oral 
( DA AGA -36A) 
electronic surveillance at apartment 309 on January 15, 19734. In this order the 
names of the parties to be intercepted were Rarry Russo, Anthony DiMatteo, also 
known as "Tony Apples"; Rocco Riccardi, also known as''Rocky"; Joseph Simonelli, 
also known as "Joe Black"; Phyllis ¢ ngert, .4 Doe D and others as yet unknown 
(DAA GA) 
and one had to be at the apartment before electronic surveillance could start» The 
affidavit of Agent Parsons of Janu 15, 1973 and the application of Robert G. De] 
Grosso, now state that where the name of Rossetti was mentioned in the previous 
order of December 8, 1972, the application and affidavit of Parsons, dated January 15, 
’ . ‘ : : oo , , A® 
1973) iat the name of the person was DiMatteo (an entirely different individual )(p A) A3ZA1LA, 
ee 
During the duration of this order conversations of a gambling ature between DiMatteo 
(PALA), 
and “‘fascitti were obtained, Subsequently, a third order was granted by Judge Rosling 
on February 20, 1973 for an interception on the telephones at apartment 309-number 


212-932-2708 and at 161-20-9] Street, Howard Beach-number 212-835-1163 and the 


persons t2 be intercepted were: Pari Mascitti, Anthony DiMatteo, Eugene Scafidi 


-10- 


bs; 
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Rocco Riecardi, Robert Voulo, Joseph Simonelli, a person answering tue telephone 
number 894-9195 and others as yet unknown. Sirce DiMatteo and Mascitti were 
no longer at apartment 309 this tap was not installed ai apartment 309. 

The next order was signed on April 12, 1973 by Judge Partels and was for a 
oral electronic surveillance for 15 days at the Hi-Way Lounge on Napoli, Sr., Napoli 
Jr., Martin Case’la, DiMatteo, DeLuca, Pascet a and others yet unknown. The 
order did not provide for surreptitious entry to install, relocate or remove the 
bugs but Judge Bartels inquired as to how the bugs were to be installed and was 
told that there would be an entry at night to insiall them by using a skeleton or pass key. 
(S 70.71) No order was made to approve this entry and apparently no transcript 
was made. During the duration of the order F.B.1. agents re-entered to relocate 
the bugs without a court order on unknown aates. (S .1) This order terminated 
on April 28, 1975. On May 2, 1973 the Government learned thet an important meeting 
was to be held at the Hi-Way on May 3, 1973 so it appeared before Judge Judd on 
May 2, 1973 and an order was granted permitting an F.P.I. agent to enter the Hi-Way 

(A404) 
surreptitiousiv to recharge the batteries. (S $1), This was granted although no 
order for oral electronic surveillance was in fore 

Di Matteo urges that this order vdated his constitutional rights since he was 
heard on this bug on May ll, 1973. On May 3, 1973 Judge Bartels ordered ora! 
electronic surveillance for 15 days at the Hi-Way Lounge naming Napoli, Sr.; Napoli, 
Jr.: DeLuca, Voulo; Assaro, male known only as Ray, Bascetta and other yet un- 
known. ‘There was no provision in this order for surreptitiou entry to relocate, 
remove or recharge the bug. There is testimony by Agent Parsons that F. B. I. 
agents surreptitiously entered the Hi-Way Lounge three or four times during the 


life of these orders without a Court order. (S 71) After Fe)ruary, 1973 the evidence 


-|]- 


fades as to DiMatteo with tne exception that he was cbserved visiting the Hi-Way Lounge 
two or three occasions and was intercepted on May Il, 1973 at a meeting of the Hi-Way 
i Lounge in conversation about gambling and his particular assignments. ‘Thereafter, 
DiMatteo disappears from the investigation, which continues fer about two years. 
DiMatteo submits that his rights were preiudiced by joining him with 21] others, 
all of whom were on levels far above his of a part time paid clerk. This was es- 
oo, pecially true since the congiracy count covered all the defendants. DiMatteo was 


included in twe substantive counts. The evidence against the other defendants con- 


sumed the greater part of the trial and it is submitted that the overflow from this 
evidence prejudicea nis standing before the jury since he was convicted on his ore 
appearance at the Hi-Way Lounge on May ll, 1973. 

4 34 The Order of December 8, 1972 is of the greatest importance to all the 
defendants. It is the foundation for all subsequent orders since tne evidence obtained 
was used on the basis for each successive order. The entire case falls if this evidence 
seized under this order is suppressed. There are many defects in it, which are 
pointed out in this brief. Wiretapping was formerly torbidden except under exigent 
ciccumstances. Then in 1968 it was legalized under stringent conditions. The 
Government has not only violated DiMatteo constitutional rights (illegal entry) but his 


rights under the statute permitting wiretapping. As far as the evidence is concerned, 


whe evidence in Count 3 dealing with apartment 309 was far more seriows. The Court 


dismissed this Count because the Government failed to prove five persons were in- 
volved. The evidence in Count 5 is based upon his appearance at one meeting on 


May Il, 1973. 


POINT J 


STANDING TOATTACK THE 
FLECTRONIC SURVE!N LANCE 
ORDER IN APARTMENT 209. 


DIMATTFO SUPMITS HF AS 


The appellant, Anthony DiMatteo, urges he has standing to suppress the 
communications obtain by the oral electronic surveillance: 

(A) Under his rights under the Fourth Amendment: (7) That he is an agerieved 
partv under 18 U.S.C. Sectioa 2510 subsection 1] provides that an aggriev “ per .n 
means 4 person who was @ party to any intercepted wire or oral communications or 
a person against whom the investigation was directed and (C) That under 17.S.C 
ection 251%, sunsevtion 10, which provides in substance that any aggrieve* person in a 
a trial or hearing before any court may move to suppress the contents of any intercepted 
wire or oral communication or evidence derived herefrom on the ground that (1) the 
communication was unlawfully intercepted (2) the order of authorization or approval : 
on which it was granted is insufficient on its face, or (3) the interception was not made 
in confermity with the order of authorization or approval. 

“he affidavit of Engert submitted in support of Mascitti’s motion to suppress 
and her testimony at the trial established that she was the lessee of apartment 309 at 
8-25-27th Avem. Astoria, New: York, that Mascitti and De Mateo were in the apart- 
ment with her know'edge and consent, that both had keys to the apartment, used the 
telephones in the apartment, brought food into the apartment which she cooked for them 
and they shared with her, that she + 9k bets to O. T. P. for Mascitti and received 


payment for the use of the apartment. Fngert's relationship with Ma ~itti was of a 


a Oe . : “ : eee 
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persona] nature. Mascitti. DiMatteo and Fngert thought they had complete privacy 


’ in what they said and did. ‘hey did not expect that their conversations were being 
overheard by means of electronic bugs placed in the apartment and their privacy invaded 
The government evidence supported Di Matteo's position of standing since it 
showed both Mascitti and Di Matteo entering the building with a key. Mascitti entering 
Engert's apartment with a key and Mars, the builcing superintendent's report to Agent 


Parsons wherein Mars said Mascitti told him upon his inquiry that F ngert was his 


girlfriend. {OR “" ¥cA) ' 


ee These facts establish a special relationship between De Matceo and the premises 
ne which gives him a sufficient possessory interest in apurtment 309 te obtain standing 

ae plus the fact his conversations were intercented. (JT 1780-1835) 
“4 In Katz v. United States, 369 ').S. 347 (1967) the Court reviewed a decision upon 


a motion based upon the Fourth Amendment which had denied suppression of electronic 
sf obtained evidence. A tap had been placed on the outside of a public telephone booth 
which Katz had used. Katz claimed that the area was a constitutionally protected area: 
the government argued to .e contrary. The Court said that the Fourth Amendment 
protects people not ply ses. A pertinent quote from the decision of the court is as foilows 


“But what he sought to exclude when he entered the booth was not 
the intruding eye -- it was the utinvitedear. He did not shed his 
oe right to do so simply because he made his calls from a place where 

\ he might be seen. No less than an individual in a business office, ina 
friend's apartment, or in a taxi cab, a person in a telephone booth 
may rely upon the protection of the Fourth Amendment. One who occupies 
it, shuts the door behind him, and pays the toll....is surely entitled 
to assume that the wurds he utters in the mouthpiece will not be broad- 
cast te the world." 


ae. 


The Court concluded that the trespass theory is no longer controlling and 
that clectronic listening to and recuicing a person s wis violated the privacy 
upon which he justifiably relied and constituted "search and seizure" within the 
meaning of the Fourth Amendment. 


in Jones v. U.S. , 362 U.S. 257 (1960), the Court in vacating a judgment 


"No just interest of the Cevernment in the effective and rigorous 
enforcement of the criminal law will be hampered by recognizing that 
anyone legitimately on the premises where a search occurs may 
challenge its legality by way of 4 motion to suppress, when the fruits 
are proposed to be used against him....As petitioner's testimony estab- 
lished Evans' consent to his presence in the apartment, he was entitled 


a 


to have the merits of his motion to suppress adjudicated. 


Alderman v. U.S. , 394 U.S. 146 (1969) held thai only a person whose voice was 


a a een ence nena aces eeti 


intercepted or 2 person on whose premises the interception occurred has standing. 


Paker v. U.S. , 401 F 2d 958 (C.A.D.C) aff. 430 F2d 199, cert den 91 S.Ct. 


of conviction for narcotics where the issue of standing had been raised, stated: , 
| 

367, 460 U.S. 965 (19 68) supports DiMatteo's position. In the Paker case, the appel- 

lant argued that he had standing to'suppress al! recorded conversations in the Plack 

suite, because of his "special" relationship to those premises, i.e., the fact that he 


had a key, was authorized by the owner to use the suite at anytime and in fact did use 


= 


it frequently for business meetings and telephoning. After stating that it is now { 
clear that unlawful electronic surv.illance violates the Fourth Amendment and in view 

of the Supreme Court decisions that the protection afforded by the Amendment is not 

against technical trespass but against the invasion of privacy, the Court said that we ’ 


think that such a narrow view of standing to suppress unlawfully obtained evidence could 


ft 


not be justified. Appellant's interest in th - 


.ck suite warranted his expectation 
of freedom from government intrusion. iu closing. the Court said that appellant's 
relationship to and interest in the Plack suite made the premises a constitutionally 
protected area from which he had a right to be free of unl ] governmental in- 
trusion, which was sufficient to confer standing upon nim. 

DiMatteo claims tmi the F.P.I. illegally entered apartment 309 to install 
the bug, relocate it and remove it without a court order, which fact had heen admitted 
by the government. He also claims thet his other rights had been violated (1) in 
identification, (2) not naming him, (3) the manner the government conducted the 
surveillance‘, (4) the sealing of the papers, and (5) service of inventories 

Chief Judge Mischler’s Me ocrar.du.n cf decision, dated Oci.ber 14, 1976 
held that Mascitti, Mustacchio, DiMatteo and Scafidi were without standing to 
challenge the propriecy of the F.P.I.'s entry to install devices in apartment 309 
since standing devolv-s in a defendant only where he is present on the premises at 
the time the -*+rant was executed or where he has a proprietary or possessor} 


128 ~!29) 


interest in the quarters se arched, This conclusion appears to clash with Alderman v. 


U.S. 394 U.S. , 165 and with the cases cited in this brief. The reason assigned 


was "That they supplied her with illicit payments only gave them a license to use 
the premises during the daytime; it did not give them a proprietary interest to 
challenge nigh« time entry.’ There was no evidence that the use of the premises 
was limited only to daytime. In fact, both DiMatteo and Wascitti had keys and could 


enter when they pleased since Fngert worked during the day from 9 A. M. to 5 P. M., 


a 
except Sundays and had one day off during the week. The Court rejected DiMatteo's 


claim that the continuous nature of the electronic surveillance resulting in a seizure 
of their conversations when they were on the premises conferred stanaing to challenge 
the installation of the monitoring device when they were absent. 

Baker v. U.S., supra, is in direct opposition to the Court's position. The 
Supreme Court has not based its recent decision on this ground, but on an invasion 
of privacy which certainly occurred here. 

It is submitted that DiMatteo has standing to attach the eiectronic surveillance 


at apartment 309. 
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POINT 1] 


A COVERNMENT ATTORNEY MAY NOT 
ADD IN AN ORDER FOR FLECTRONIC 
SURVEILLANCE THE NAME OF A PERSON 
THE ATTORNFY CFNERAI HAS STRICKEN 
FROM THE AUTHORIZATION AND NOT 
APPROVED 


DiMatteo urges that the Covernment is limted io naming in the order the persons 
approved as targets in the authorization of the A.torney Ceneral. To add the name of 
Pasquale Joseph Rossetti t>» the order without explanation and say a month later that 
there was a mistake in identity and the Government meant Anthony Di™atteo is irrespon- 
sible since the Government treaied the name of Rossetti as Di Matteo in its conduct of the 
electronic surveillance at apartment 309 as if he had been properly added te the order and 
approved by the Attorney General. 

18 U.S.C. , Section 2516 provides that the Attorney Ceneral..may authorize an 
application to a Federal Judge of competent jurisdiction for, and such Judge may grant 
in conformity with section 2518. .an order authorizing or approving the wire or ora! 
communications by the Federal Pureau of Investigation. .when such interception may 
provide or has provided evidence of the violations of certain statutes. The purpose of 
having the Attorney Genera] pass upon these recommendations was to review the appli- 


caticus as, to form and substance and to control the number of applications for this 


~]8~- 


type of surveillance to the Courts. As Fred Farlow testified the Attorney Genera] con- i 
(S$ 487,0A 110A) 

trolled the applications, Section 2518 (1) provides that such application for an order 

authorizing or approving, the interception of a wire or oral communication shall be 

rade in writing upon oath or affirmation to a judge of competent jurisdiction and shall 

state the applicants’ authority to make such an application. Fach application shall in- 


clude the following information 


(b) (IV) the identity of the person, if known committing the offense and 
whose communication are to be intercepted. 


The authority given by the Attorney Ceneral was set forth in his authorization in which 
7 & ~ 
he identified the person committing the offense and whose communication are to be 


i ! wy -1 ) 
intercepted. Rossetti and Di Matteo were not named. 'DA: “A-2 A 


Fred Parlow, the Task Force Attorney, testified that the Office of the Attorney 
General, to which he submitted his recommendation for electronic surveillance of 
apartment 309 (bugs) with the proposed order, the application drawn by Mr. Farlow and 
Agent Parsons, struck out the name of Pasquale Joseph Rossetti anda omitted it from 


the authorization and authorizing letter. (S 484) { 0. Ay 107 A - 109 A 1 


When the proposed order with the application, affidavit and authorization and 


ns 


authorizing letter were presented to Judge Judd for approval or, December 8, 1972, 


Rossetti's name appeared in the Order as one of the persons involved and one to be 
A3ci,Aaig) 
intercepted. Vo transcript was made at this hearing, Mr. w testified that 
f a! 
-}9- 


nothing was said about the “‘rder and no explanation was offered or requested as to 


( $ 304, > 18) 
why Rossetti's name appeared in the Order and not in the authorization, If there had 


been some reason to make this change Judge Judd should have been informed. Since 
this is a Government application under the direct control of the Attorney General 
: Rossetti's name should never have been included in the Order after being stricken 
from the autherization and to insert it was contrary to the authority given by the 
Attorney General and prejudicial to Rossetti's and DiMatteo's. rights under 18 1.S.C. 
sections 2516 and 2518 (b) (IV). (S 483-486, 298-303) 
The error is even more biatant when the Covernment in Agent Parson's affi- 
davit came forward in the application for another order fer electronic surveillance 
at apartmert 309 cn January 15, 1973 saving that we meant Anthony Li Matteo and not 
Rossetti in our order of December 8, 1972 without any adequate explanation as to the 
error ii. che order. | 0 yabA ), 
In the second application Anthony DiMatteo was named preperly in this authori- 
zation and the order of January 15, 1973. 
4. The presence of Rossetti's name is important (1) because the Covernment 
treated it as DiMatteo; the Government mentally substituied DiMatteo in ihe Order for 
Rossetti, (2) this was done without obtaining a further authorization or Court Order, 
(3) the order provided that certain persons had to be present at apartment 309 before 
monitoring could start; this added another person not approved, (4) if Rossetti was 


improperiy named in the Order, how could DiMatteo be substituted, and (5) this wholly 


gratuitous substitution created uncertainty as to the persons to be intercepted and present ar 


munner of interception. 


As the statute says and the cases hold the utmost care must be employed in 
applications of this type and such an error as this should result in a suppression of 
the entire Order or at least all evidence obtained against Anthony DiW,tteo. 

Chief Judge Mischler stated in his decision that it did not really matter what 
names was applied to DiMatteo since the Government knew the particular person who 
was meant. The statute requires identification not substitution. This serious error 
was created hy the Government and affects the order and its execution and prejudiced 

DiMatteo's constitutional rights and his rights under sections 2516 and 2518. 


Suppression should be granted because of this serious error as to DiMatteo. 


ed 


POINT IIT 


DI MATTEO'S RICHTS WERE VIOLATED 
PY THE SURREPTITIOUS ENTRY OF 

COVERNMENT ACENTS TO INSTAL] 
RELOCATE AND REMOVE FLECTRONIC 
EQUIPMENT IN APARTMENT 309 AND 
IN HI-WAY LOUNGE 


This issue is one of first impression as to private premises. 

Di Matteo urges that the F.B.I. agents violated his constitutional rights and 
his rights under 18 U.S.C. 2518 when they surreptitiously entered apartment 309 
where he was legally present, by means of a pass key obtained from the super- 
intendent and installed, relocated and removed the electronic bugs on two or three 
occasions; all unknown to the lessee, Phyllis Engert, DiMatteo and Mascitti and 
without their knowledge or consent (sa. 319. 320). 

The IV Amendment provides: 

"The right of the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures, shall not be 

violated, and no Warrant shall issue, but upon probable cause, supported 

by Oath or affirmation, and particularly describing the place to be 

searched, and the persons or things to be c<ized." 

Di Matteo submits his rights were violated since there was no warrant issued 

: * 2 

which permitted the F. R. I. agents to enter apartment 309 to install the bugs and that 


the Orders of interception lacked the particulars requirement of a warrant, i.e. time 


of execution, mears of entry, et cetera. Furthermore, that even if the Orders of 


December 8, 1972 and Januarv 15, 1973 were construed to be warrants that they 
22 


2 Is further subrnitted that 18 'J.S.C. sections 2510 to 2520 have no provisions 
for surreptitious entry. 


were defective since they did not conform to the requirements of a warrant and 
really were so broad as to be a hunting license. 

: The Task Force's recommendation to the Attorney Generai for the initial 
interception had included the name of Pasquale Joseph Rossetti as one of the per- 
sons involved and to be intercepted. 

The Attorney Ceneral pursuant to 18 U.S.C. 2518 approved on December 7, 
1972 an authorization recommended by the Task Force in Prooklyn, New York to 
intercept ora] communications of Joseph Mustacchio, Luigi Scafidi , a male known 
only as Parry Russo, John Doe and others as yet unknown alleged to be conducting 
a gambling operation at 8-15-27th Avenue, Astoria, New York in apartment 399, 
but disapproved Pasquale Joseph Rossetti. 

On December 8, 1972 the Covernment by Mr. Del Crosso and Agent Parsons 
presented the application, the affidavit, the authorization for the electronic sur- 
veillance and the authorizing letter and an order to Judge Orin Judd for his approval. 
The order authorized the interception of the oral communications of Pasquale Joseph 
Rossetti (not included in the authorization), Joseph Mustacchio, Luigi Scafidi, also 
known as Gene, males known only as Barry Russo and John Doe and others as yet 
unknown at apartment 309, 8-15-27th Avenue, Astoria, New York, for a period of 
15 days from the date of this order provided that electronic surveillance of the oral 
communications of the above named subjects shall occur only when it has been deter- 


minec ‘hat at least one of the above named subjects is at the above described premisés. 


Fred barlow, Esw., was ordered to pruvide the Court with a report on the fifth and 
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tenth days following the date of the order showing what progress was made and the need 


for continued interception. 

There was no provision in the order as to the manner and means of entry, as to 
the number of bugs to be installed or the manner, time or place of the installation or the 
re-entries to relocate or remove the bug. Neither the application of Robert Del Crosso, 
the Special Attorney, nor the affidavit of Charles J. Parson's set ou’ the manner of 
instailation nor songht the directions of the Court on these legal questions of entry. 

This m s not brought up or discussed with Judge Judd at the time he 
signed the order on Dece** ber 8, 1972 at 10 A.M. The transcript of the suppression 
hearing shows ‘hat no transcript was taken before Judge Judd on said December 8, 

1972. (I. M. 301). 

In order to install the "bugs" in the living room and bedroom, an F.B.I. agent 
obtained a pass key from the superintendent of tne building and surreptitiously entered 
when no one was present and without the knowledge and consent of the lessee, Phyllis 
Engert, and did place the bugs. Agents subsequently entered the apartment on at least 4 
2 or 3 occasions to either relocate the bugs for better reception and to remove them 
uccordingly to Agent Parsons, who was in charge of the investigation. (s.q. 332). 

The order provided that progress reports were to be su’ mitted to Judge Judd 
on the fifth and tenth days of the interception, reporting the progress of the oral sur- 
veillance. The first report was given to Judge Judd on December 18, 1972 and set 
forth that on December 8, 1972 the installation of the monitoring equipment was com- 
pleted at 8:05 P.M. Nothing was said as to how entry into the apartment was obtained [0A 29A), 


Subsequently the agents re-entered to relocate the bug for better reception, but this 
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was not reported to Judge Judd in the rcports submitted on December 19, 19721 DA J f\-/t A), 


Obviously Judge Judd was totally unaware of how the bugs were installed. 

On Jnuary 15, 1973 the Covernment applied to Judge Weinstein for an order 
for electronic oral surveillance tor apartment 309 naming in the authorization, dated 
January 12, 1973, Rarry Russo, Anthony DiMatteo, also known as ''Tony Apples", 
Rocco Riccardi, also known as "Rocky", Joseph Simonelli, also known as "Joe Black", 
Phyllis Engert, an individual referred to as John Doe and others as yet unknown per- 
sons. The period of the authorization was for 15 days, except Sundays, from the date 
of the order. PA. I7A°2 sf), 

The interception vas limited to only when it was determined that at least one 
of the aforementioned nersons were at the described premises. Reports were to be 
made to the Court on the fifth and tenth days following the date of the order. 

Here again there was no provision in the order for entry to install the devices, 
relocate or remove the bugs. The question was never discussed with Judge Weinstein 
according to the transcripts at the suppression hearing. 

Parsons had testified at the suppression hearing that surreptitious entries had 
been made two or tr ‘mes to apartment 309. The reports to Judge Weinstein vuly ° 
covered the period to January 19, 1973 and contained no sta!>ments with respect to 
entry into apartment 309 to instell, relocate or remove the bugs] DA.29 A-274 ) 

In Miller v. U.S., 357 U.S. 301 (1958) the Court traced the rights of the police 
to break into a private home without a warrant. Even with a warrant they must state 
their authority and their purpose before any breaking. Thies approach was incorporated in 


18 U.S.C. sec. 3109. Since the federal officers in Miller v. U.S. had no warrant and 


failed to announce themselves properly the seized evidence was suppressed. In i 
opinion, the Court said: 


"However much in a particular case, insistence upon such rules may 
appear as a technicality that inures to the benefit of a guilty person, 
the history of criminal !aw proves that tolerance of short-cut methods 
in law enforcement impairs its enduring effectiveness. The require - 
ment of prior notice of authcrity and purpose before forcing entry 

into a home is deeply rooted in our heritage and should not be given 
grudging application. Congress, codifying as tradition embedded in 
Anglo-American law, has declared in 18 U.S.C. sec. 3109 the reverence 
of the law for the individual's right. . privacy in his house. Every 
householder, the good and the bad, the guilt’ and the innocent, is en- 
titled to the protection designed to secure the common interest against 
invasion of the house. "' 


Starting with this premise, the F.B. I. agents required a warrant or or@r simiiar 
in all respects to a warrant before they could enter apartment 309 or the Hi-Way Lounge. 


In Judge Mischler's decision he seemed to draw a distinction between a pri- 


vate home or apartment and business premises. In the recent case of C.M. Leasins 


v. United States, No 75-235, decided Tanuary 12, 1977 the Court said: 

"The respondents do not contend that business premise€7 are not 

protected by the Fourth Amendment. Such a proposition could not be 

defended in light of this Court's clear holdings to the contrary." (cases cited). 
Therefore, premises used for business fall in the same class as priva.e homes. 

There are no cases where surre} ‘itious entry without a Court Order has been 
upheld ipelectronic surveills ce cases. There are two where it was done in business 
premises under Court order in addition ‘« the order for the electronic surveillance. 

In U.S. v. Agrusa, 541 F 2d 691 (Cc. A. 8th 1976), the defendant raised on appeal 
the issue of illegal entry in that certain wire and oral communications were intercepted 


by the Government on his business premises in purported compliance with the provisions 
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of Title III of the Omnibus Crime Safe and Safe Street Act of 1968, 18 U.S.C. sec 2510 
and other applicable law. The Covernment had submitted the usual papers for an 
interception order. The order authorized the Covernment "te make secret and, if 
necessary, forcible entry at any time of day or night which is least likely to jeopar- 
dize the security of this investigation, upon the premises, in order to install and 
subsequently remove whatever electronic equipment is necessary t' onduct the 
interception of oral communications in the business office of said premises." The 
parties stipulated that "the bug...was placed in the defendant's body shop, by the 
Government agent, without the defendant's permission after regular business hours 
and at 4 time when the body shop was closed and locked. '' The defendant urged that 
this activity, with or without Court approval, is neither permissible under the 
Fourth Amendment nor authorized under applicable statutory and common law. 

The Court said in a footnote: 

“13. We do not decide what result obtains if the officers act without 

express Court authorization to break and enter) although with Court 

authorization to intercept;. We are certain, however, that the 


resolution becomes much more difficult in that event, and we com- 


mend the procedure employed here to law enforcement efficers in 
the future," 


After an exhaustive examination of 18 U.S.C. sec. 3109 which requires an 
announcement and knock prior to entry and wnether such procedure would justify the 
belief that the sought for evidence would be destroyed, the Court held that Law en- 
forcement officer's may without knock or announcement, break and enter busines- 


pi >mises which are vacant at the time of entry in order to install an electronic 
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surveillance device provided the surveillance activity is itself pursuant to Court 
authorization, based upon probable cause and otherwise in compliance with Title 
Ill. The Court expressed no view on the i sult which obtained when cne or more 

of these factual variants is altered. In a strong dissent Judge Lay questioned 
whether the effective enforcement of our Criminal Law requires Covernment agents 
to break and enter private premises, like common burglars, to plant eavesdropping 
devices. Judge Lay pointed out (as DiMatteo's counsel did) that there were several 
methods of electronic surveillance availahle which might have been used to inter- 
cept the conversations which did not require an entry on the premises i.e. a pen 
register and/or a telephone tap. Judge Lay pointed out that even under a Court 
Order forcible entry should be limited to exigent circumstances. Here no exigent 


circumstances were proved by the Government for entry into apartment 309. 


In U.S. v. Ford, 414 Fed Supp. 879 (D.C. -1976), the Court approved the 


installation of bugs for electronic surveillance in a store by means of a ruse i.e. 


a bomb scare. The first effort on September 5th, 1975 was unsuccessful and it 
was repeated on September 10th, 1975 under another Court Order. The Order pro- 
vided that ''Entry and Re-entry may be accomplished in any manner, including, 

but not limited to, breaking and entering or other surreptitious entry, or entry 
and re-entry by ruse and stratagem." The decision of the Court was (1) that while 
the statute does not bar the use of such devices by the police, Congress must be 
taken at least to have granted or implicitly recognized the general power of the 


Court to authorize a covert and possibly otherwise illegal entry to place a "bug" 
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under some circumstances (2) that the Judge knew from conversation in advance 
of the "ruse" and the mal-functioning and thereafter ciscussed the re-entry and 
approved it, (3) that a warrant must be specific and is not a general hunting 
license so where more than one entry is involved each intrusion must be treated 
formally and app: ved in advance so the judge can Supervise when and how the 
entry is to be accomplished since a separate cetermination of probable cause 
and reasonableness is required as to each intrusion upon private premises, 

(4) that the authorization did not limit the number of entries nor did it specif y 
either the general time or manner of entry; therefore, it was far too sweeping, 
(5) thut electronic surveillance must be limited to the strictest adherence to 
constitutional and statutory standards and the police cannot be left with virtually 
unrestrained discretion in installing a surreptitious listening device, and (6) that 
Congress expects warrants for electronic surveillance to be narrowly drawn to 
fit the individual case. 


These casessupport DiMatteo's position for even where business premises 


are involved there must be a Court Order for entry and the Court must be specific 


as to manner, time and means of entry. In the case as that we are dealing with 

an occupied apartment, a home, in which case, the law is even more stringent. 
Judge Mischler adopted the theory of implicit authority in the Court Order 

for entry but even if this theory is accepted the Order lacks the limitations so 


necessary as to means, manner, time and times of entry, so that it was really a 
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general warrant with no controls placed upon the Covernment agents as Judge Cesell 
pointed in U.S. v. Ford, Supra. 

The same arguments can be advanced as to Judge Judd's Order of May 2nd, 
1973 wherein he gave authorization "to enter the subject premises the night of 
May 2/3, 1973 to effect any extension of Judge Partel’s Order of April 12th, 1973." 
This Order had expired on April 28th, 1973. It is urged that the Court has no 
jurisdiction to grant an Order for entry to recharge the bugs placed in the Hi-Way 
Lounge pursuant to Judge Bartel's of April 12th, 1973. 

The arugments set forth above are equally applicable to the Order of Judge 
Bartels, dated April 2, 1973 wherein he granted authorization for electronic 
surveillance at the Hi-Way Lounge but the Order contained no authorization for 
entry to install the bug, relocate or remove it. However, Judge Partels did in- 
quire at the time he signed the Order when the bug was to be installed and how, so he 
was aware that there would be a surreptitious entry. In the report of April 23, 1973 
to him it was stated that on April 12, 1973 that equipment was relocated for better 
reception. This was done witht consulting Judge Rartels and without an Order. 
The taint of this Order would extend to the Order of May 3, 1973 since the same 
bug was used in both orders. 


It is interesting to note that the New York Criminal Procedures Law, Article 


700, Section 700.30 provides that an eavesdropping Order must contain an express 


authorization to make a secret entry upon a private place or premises to install an 


eavesdropping device, if such entry is needed to execute the warrant. 


Therefore, since the electronic interception on apartment 309 and on Hi-Way | 
and II were all obtained by unlawful entries, all conversation should be suppressed. 
Moreover, since each Order was based upon evidence intercepted by the previous 
Order the application to suppress ail Orders should be granted since they are products 
of the poisonous tree. The evidence intercepted by the pen register of December 20, 
1972 and all pen register orders thereafter should also be suppressed. 

The appellant, DiMatteo also joins and adapts these arguments in the briefs of 


Bari Mascitti and James Napoli, Sr. on this point. 
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POINT IV 


THE GOVERNMENT'S FAILURE TO SEAI : 
THE TAPES "IMMEDIATELY" AS THE f 
STATUTE REQUIRES REQUIRFS SUPPRESSION 


The obvious purpose of Congress when it enacted Title III of the Omnibus Crime 
s 
Control and Safe Streets Act of 1968, 18 U.S.C. sec 2510 et. seq. was to prescribed 
specific and detailed procedures to ensure careful judicial Scrutiny of the conduct of 
electronic surveillance and the integrity of its fruits. 

Section 2518 (8) (a) of 18 U.S.C. which deals with the sealing of the tapes provides: 

"... Immediately upon the expiration of the period of the order, or 

extensions thereof, such recordings shall be mace available to the 

judge issuing such order and sealed under his direction..." 

The obvious purpose of this part of Section 2518 (8) (a) was to protect the integrity 
of the tapes, so that they could not be tampered with by erasures, changes and additions. 
It is claimed that this can be done by experts and the alteration cannot be detected. 

The Government failed to comply with this section of the statute expecially as to 
apartment 3091 and the defendant DiMatteo sought suppression, which the trial judge denied. 

The tapes of December 8, 1972 referred to as apartment 3091 which was for 
15 days and included Sundays expired on December 23, 1972. It was sealed on January 
15, 1973-a delay of 23 days. Fred Barlow, who was in charge of the investigation 


except from December 8 to 15, 1972 testified the reason for the delay was: (1) that the 


uo. 


(DA 1o/A) 


"immediately" requirement slipped his mind (s. a. 462), (2) that he had not read the 


A 


statute, (3) that he was preparing for two trials and seeing witnesses, (4) that it 


DA /02A) 


was the week before Christmas (s.ms 463), (5) that it was not intentional (s.m. 464){ pA/034). 


(6) that he had no discussion with Parsons in the interim (s.m. 464), (7) that he never 
diaried the matter for his attention, (8) that no judge nor Mr. Dillon, head of the Task 
Force, ever called him to ask if the tapes had been sea'’ed and (9) cannot remember 
*(S 461-465) 

calendaring forsealing or other steps.* Parsors testified that he had received the tapes 
either at the end of each day or that the » sent would bring it to him the next morning and 
that except for duplicating it, which was done by a clerical worker at the beginning 
(s.m. p.77-79), Parsons duplicated the tapes himself which required about ten minutes 
(s.m. 112). Parsons testified as to custody, namely, that he placed the tapes ina 
locked cabinet in his office and only he had the key except if he went out of town he gave 

*(S 495) 
the key to another agent. * He « tated that Fred Barlow told him to bring over the tapes 
for sealing when the application for the next interception was to be made, which was on 
January 15, 1973. At that time Del Grosso appeared with Parsons, as Rarlow's presence 


was not necessary (s.m. 225) (S.H.p.77). 


A schedule of the various orders is: 


Schedule of Sealings 
Order Dates Issued Date Expirations Date Sealed Delay 


309 I 12/8/72 *12/23/72 (Friday) 1/16/73 24 days 
309 II 1/15/73 2/1/73 (Thursday) ‘ay 7: 4days 
309 III 2/20/73 3/9/73 (Friday) / ia 7 days 
Hi-Way I 4/12/73 4/30/73 (Monday) Si) 3 days 
Hi-Way II 5/3/73 5/21/73 (Monday) 6/24/75 3 days 


*Surveillance termindated on Thursday, December 22, 1972 


49. 


There is no merit to the possible c aim that apartment 309 II and 309 II are 
extension orders since (1) the orders did not set forth such a statement and (2) Fred 
Barlow testified that the Attorney General's office treated them as original orders 
and struck out the words "'continuing'from the order, application and affidavit before 
the papers were returned to New York (s. of. 494). Therefore, the Covernment cannot 
now claim that these were extension orders and the time for sealing was extended until 
the expiration date of the last order on apartment 309. Moreover, if the © overnment's 
contention is accepted, the tapes of apartment 309 I would not have been sealed until 
March 9, 1973 a period of about two and one haif rnonths and the tapes on apartment 
309 II-a period of about five weeks. Consider the interval between the expiration of 
apartment 309 I and the siart of apartment 309 IFa period of about 3 weeks anda similar 
period between apartment 309 II and apartment 309 III. If this a rgument is accepted, this 


important safeguard of sealing could be postponed indefinitely. 


This Court in| U.S. yv. Gigante 538 F2d 502 (2d Cir) set forth certain principles: 


that immediate sealing is an integral part of this statutory scheme and was to insure 


that accurate records were kept under continuous judicial scrutiny. the Court rejected 


the Covernment's "'satisfactory explanation" theory and that a belated sealing ends all 
further inquiry into the adequacy of the sealing and custody of the fruits. At the time 
the tapes were sealed, without a hearing, there was no judicial inquiry into possible 


alteration of the tapes. The Court suppressed the tapes due to the extensive delay in 


complying with the sealing requirement and no satisfactory explanation. 


In U.S. v. Ricco, 421 Fed. Supp. 401 (1976) Judge Lasker suppressed where there 


was an unexplained delay of two wecks. 
In the instant case there is 
and certainly the explanation given by Fred P: 


be accepted as an excuse for failure to comply with this important section of 18 U.S.C. 


2518 (8) (a). 


Since apartraent 309 IJ and 309 ITI are based upon the information obtained in 


apartment 309 I, all interception after 309 I~meaning 309 I] and 309 III should be sup- 


pressed: in addition, the information intercepts under the pen register order granted by 


Judge Judd om December 20, 1972 which was granted based upon information gathered 


under the intercept of 309 | ; 


should also be suppressed. 


a delay of twenty-three days in se: ling "apartment 309 I" 


arlow is not a satisfactory one-one which should 


POINT V 


PROVISIONS OF THE ORDERS OF DECEMFFR 

8TH, 1972 AND JANUARY 15, 1973 REQUIRINC 

THAT CERTAIN PERSONS MUST RE AT THE 
APARTMENT AT THE TIME OF INTERCEPTION 
WERE NOT COMPLIED WITH PY THE COVERNMENT 
AGENTS 


The Order of December 8th, 1972 provided: 

"That electronic surveillance of the oral communication of the above 

named subjects shall occur only where it has been determined that 

at least one of the above named subjects is at the above described 

premises," 

"The above described premises" is apartment 309. The named persons in 
the Order of December 8th, 1972 were: Pasquale Joseph Rossetti, Joseph Mustacchio, 
Luigi Scafidi, a male known only as Parry Russo and John Doe and others as yet 
unknown. Rossetti was not named in the authorization of the Attorney Ceneral yet 
appeared in the Order. 

DiMatteo urges that assuming he was correctly included in the Order of Decem- 
ber 8th, 1972 that the Government failed to comply with the important provision of both 


the Orders of December 8th, 1972 and January l5th, 1973 since there is no testimony or 


evidence that any of the five named persons were at apartment 309. Concededly there were 


no agents on .he third floor at anytime doing surveillance on this requirement of the Order. 
Counsel for DiMatteo objected that there was no foundation that Mar~itti or DiMatteo 

or any of the others named were at apartment 309 before the interception began. (s.m. 3095). 
Premises &-15-27th Avenue is a large apartment house with fifty or more apart- 

ments and with entrances on all sides. Fred Farlow, Esq. testified that he instructed 

Parsons to Make sure from him that the F.P.I. agents would have some means of 

knowing that one of the named subjects were going to be in the premises before monitoring 


SHY, DA-3YA-36A) 


ould commence. , It could be expected from the facts that Mascitti and DiMatteo would 


be in the apartment between 2:30 and 3:00 P. M. every afternoon and leave at 5:00 P.M 


7 
(s.%.n 212) |049 419, 39), 


Agent Parsons sought to show compliance with this part of the Order by showing: 
"generally, someone would observe them going into the apartment house-they were like 
clockwork-Di Matteo arrived at 3:00 P. M.-then 10 to 15 minutes later with a couple of 
exceptions Barry-so there wasn't much of a question as to when they were on the pre- 
mises. (s.mun 30),(0 A 394) 

The monitoring agents were in a building across the street and all testified that 
they could not see 8-15-27th Avenue from the building in which they were monitoring. 

They would have to depend on an agent who could see the apartment house to know who 
entered and left the building, but there was no one to advise them who entered apartment 
309 or was present therein.(S 2 wo , 3rr) 

The electronic surveillance logs show that the bugs were‘turned on at certain times 
each day rather than when it was established that one of the persons named in the Order was 
present at apartment 309{ 0A /4+0R- Lo 3 >) 
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An inspection o:1 the monitoring logs on 309 I from December &th, 1972 to 
December 22nd, 1972 shows no entry by the monitoring agent that he had been advised 
loava -41f) 

as to who and when a named person entered the apartment 309 or this building. The 
same inspection on the logs for 309 I shows just one entry by a monitoring agent that 
he had been advised that on January |6th, 1973 that Apples (DiMatteo) had entered 
the apartment house an:! he then started monitoring{ D A °G/\-34A) ¢ 

Every day during 309 I the logs of the monitoring agents merely state ‘'"MSOR" 
instituted without any statement ~f whether one of the named persons was at apartment 309. 

The physical surveillance logs of tne agents from Decembe: 8th. 1972 to Decem- 

ie g 
ber 22nd, 1972 during the 309 I tap show tha agent Leisegang saw on December 9th, 
f if f 

1972 the driver of the red Chevrolet-license A.G. 6565 believed to be a "Tony'- &). _red 


j + 


8-15-27th Avenue and on December 15th and December 19th, 1972 saw Anthony DiMatteo 
enter: §8-15-27th Avenue by front door using a key. There is no statement that he reported 
these observations to the monitors. Agent Swenk saw no one on December 16th, 1972. 
Only once on January I6th, 1972 does an agent testify that during 309 II tapes while 

he was monitoring was he told that one of the named persons had entered the building 
much less apartment 309, 

All the monitoring agents identified the voices at different times; Agent Hendickson 
on December 9th, 1972, Agent Leisegang on December llth, 1972 knew DiMatteo's voice 
because he was addressed as "apples", Agent Mitchell on December llth, 1972 could not 

[7 Ly >>) 
identify DiMatteo's voice but knew it a few days later when it was trans ribedy Agent 


Queener on December 12th, 1972 identified no person, Agent Swenk did noi know DiMatteo's voice 
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[T 3045-3104) 


until 30 days after December 12th” 1972 Agent Leahy on December 14, 1972 did noi 


(+ 3023) 


identify DiMatteo's voice til he listened to othér tapes .nd Agent Heany on Decem- 


OF 3044 3154) t 


ber 15th, 1972 did not know Di Matteo's voice until about a week later, All the agents 


} 


could not identify the voices they heard as persons named in the Order until some 
time after they started monitoring. 

If the government position is that Mascitti anu DiMatteo were ‘n apartment 
309 it fails because the agents admitted they did not know who was there and could 


not identify the voices until some time later. 


a 
. » 
The surveillance was only on the front door of the apartment and as cross exami- 
nation developed there were many entrances through wt'-' >.ersons could have entered 
and gone to apartment 399 and left without the agents on the street knowing or the 
% 


monitoring avents. 

The issue is whether the agents must prove that one of the named persons was 
at apartment 309 before the monitoring could begin. The Covernment urges that based 
upon a few past observations as to the time Di Matteo and Mascitti arrived, it could 
infer that such conduct would ‘ontinue ar start the interceptions without the monitors 
being told they were at apartment 309, 

Fred Parlow told Agent Parsons this timing could be expected Agent Parsons 
based his compliance in that they were generally observed entering-there wasn't much of 
« destion as to when they were in the premises. Expectation and "much of a question" 
in the minds of Mr. Barlow and Agent Parsons are not a compliance with the Court's 


Order-both are pure guesswork. Inasmuch as electronic surveillance is conducted 
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under Court supervision and Congress has imposed strict provisions upon the Govern- 
ment, it is submitted that the Government has not complied with the terms of the 
Orders for apartment 309 I and 309 II. 

It is interesting to note that when the government conduc'/ed the surveillance 
at the Hi-Way Lounge that the agents on the street notified the monitoring agent as to 
who was entering and leaving the Hi-Way and many times photographed them. 

It is urged that the Covernment failed to comply with the terms of the Orders 
in apartment 309 especially 309 Iand II. Therefcve, the evidence gathered under 
these Orders should be suppressed as the Covernment did not comply with the terms 


of the Order. 
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POINT VI 


4 


I8 U.S.C, SECTION 2518 WAS NOT 
COMPLIED WITH SINCE DIMATTEO'S 
IDENTITY WAS KNOWN TO THE 
GOVERNMENT. DIMATTEO SHOULD’ 
HAVF BEEN NAMED IN THF ORDER 
OF DECEMBER 8th, 19%2 


In the recent case of U.S. v. Donovan, U.S. No. 75-212,) decided danuary 
Ik, 1977. The Criminal Iaw Reporter, volume 20 No. 15, the Supreme Court was 


presented with the issue of whut persons must be named under section 18 'J.S.C. 2518 
(1) (b) (TV) and said: 

"We therefore conclude that a wiretap application must name an individual] 

if the Covernment has probable cause to believe that the individual is en- 

gaged in the criminal activity under investigation and expects to intercept 

the individual's conversations over the target telephone." 

While the Supreme Court uses the word "name", the statute, 18 1!.S.C. section 
2518, (1) (a) av) provides that "the identity of the person, if known, committing the 
offense and whose communications are to be intercepted" shall be included in each 
application for an order. 

The word ‘identify"' is broader than the word "name" and the draftmen of 
the application and affidavit could have used a description of DiMatteo, which con- 
cededly the agents knew if they did not know his name. 

DiMatteo falls within this class of persons and the issue goes to his identification. 


DiMatteo urges that the Covernment knew him by name or by sight and physical des- 
se i £ pny 1 


cription and should have included him in the recommendation to the Attorney Ceneral 


ore 


and in the order of December 8, 1972. The fact that Rossetti was included in the 


tthe +h 


order evidences that the Government helieved he came within the statute. 


The issue was whether DiMatteo was known to the F. R.I. before December 
8, 1972 when the order was signe. If so, he should have been identified in it. 
The testimony of Agent Lahey at the tria! def'nitely establishes such knowledge. 
He was asked by Mr. Barlow 


"Q. Can you tell us whether it was before or after the electronic 
surveillance began in December, 1972 when you identified DiMatteo as 
Di Matteo ? 

A. As I recall it was before the electronic surveillance began.” 
(T.S.M. p 1043). 


The other F.B.1. agents, who did the physica! surveillance testified that 


they did not know DiMatteo's name until after December 8, 1972 when the bugging 


, 1972 
Ae ge. = 
started. All claimed they knew DiMatteo by his appearance. Rossetti's name w: 


obtained from a motor vehicle license check showing he was the owner of auto- 


i 8) 
mobile license number Q.H. 5287. The F.8.1. then obtained a "mug" shot 


of Rossetti and his criminai record (S.H.M. p 523). Mr. Parlow testified that 


kh 


he had a conversation about Rossetti with Agent Parsons but could not recall the 


exact date and Parsons told him Rossetti lived at 500 Metropolitan Avenue, but 
no one checked it. (S.H.M. p 510). 


This evidence is in Agent Parsons affidavit prepared on about November 


, 1972 and submitted to the Attorney Ceneral on December 1, 1972 and to the 


Court on December 8, 1972. On November 28, 1972 Agent Clark noticed that the 


40_ 
(2) Hendrickson (T.S.M. p 2796), Queener (. T.S.M. p 539-40) 
(3) Parsons, (T.S.M. p 303), Mitchell (T.S.M. p 424) 


red Chevrolet, which formerly had Q.H. 5287 plates now had plates 4.Q. 6565. 

A license check showed the registration to be in the name of DiMatteo (S.H. M. p 523). 
The F.B.I. then obtained a mug shot of DiMatteo (S.H.M. p 523). Meanwhile the 

F.B.1. had taken photographs of the persons entering 8-15-27th Avenue, Astoria on November 
22, 1972 and December 4, 1972 which were of DiMatteo. (T.S.M. p 623-634, Cov. 

Ex. 148-151, Cov. Ex. 288 A & B) Agent Parsons testified that he disc »vered Rossetti 
was DeMatteo between Christmas and New Years, 1972 (T.S. M. p 523). ‘This is 

hard to accept since Agent Parsons swore in an affidavit dated December 16, 1972 

in an order for a pen register that there were intercept daily between Rari Russo 

and DiMatteo except on December 16, 1972 (S. M. p 523) referring to the interceptions 

at apartment 309. On Novemher 14, 1972 Agents saw the red Chevrolet Q.H. 5287 parked 
in front of 5346 Metropolitan Avenue, .€ home address f DiMatteo and later the same 
day another agent saw a man fitting DiMatteo's description exit from the building and 
drive away in Q.H. 5287. The agent did not pursu: this investigation. It is common 
knowledge that law enforcement agencies can determine the licensed owner of an 
automobile within minutes by a telephone call to the Police Department or the Motor 
Vehicle Rureau. Did the F. 8.1. agents make such a call to establish the new owner 

of A.Q. 6565 on November 28, 1972? It was registered in the name of DiMatteo. 

Mr. Barlow was asked if Agent Parsons had told him that the red Chevrolet license 

No. Q.H. 5287 had been parked in front of 5354 Metropolitan Avenue on November 


14, 1972 and if he knew that Di Matteo lived there and whether Agent Parsons had told 


him that new license plates had been placed on the red Chevrolet on November 28, 1972 


ay 
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to which Mr. Pariow replied he could not remember. Of cours¢ , further invest 


gation would have disc!osed DiMatteo's true identitv. Mr. Parlow states that 


it was between 3 to 5 days into the interception before he knew that the identity rf 


Rossetti was DiMatteo. (S.H.M. p 521). This being so although the F. R.1. had 
photographs of DiMatteo since November 22, 1972 and other information. The 
cross-examination of the F.R.1, agents developed that nc one knew who obtained this 
information or when. There were no F.B.1. records to show it. How ean i 
that this important step was not recorded? Why was there not ar port to definite], 
establish when Rossetti became DiMatteo? Was it because Agent Pars: 1s only 
drought notes up to November 20, 1972 to Mr. Barlow to help prepare tl 


for the order for the surveillance? Why then destroyed these notes ? TeOVEr, 


why limit the content of the papers to November 20, 1972, when in 


portant develop- 
ment occurred after that date. There was a period of time from November 20). 19° 
to December 7, 1972 when the papers could have been brought up to date as to 

DiMatieo. Reference to Agent Parsons’ affidavit page 25A shows it 


was changed to 


add in an informer's new information given on November 28, 1972 


li is submitted that the reason DiMatteo's name was not in the papers instead 
of Rossetti was because Agent Clark's lead was not followed up promptiy. The 


Government should be held to a high degree of care in cases of oral electronic 


sbi 


surveillance of this type. In U.S. v. Chiarizio (C.A.2d )-decided eS Aa 


Yo. >mber 


ll, 1975 this Court said: 
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"Of Course, we would be extremely concerned if it hecame 


a common practice for Government agents to justify in retrosp 


t 


the names omitted from wiretap applications on the ground tha 
Government agents had forgotten or ignored important evidence 
in the Covernment's possession. ' 


Summed up, can the Covernment sit back and not pursue leads promptly ? 

One agent says the Covernment knew of DiMatteo and others that they knew him by 

physical appearance but not by name. Certainly a physical description in the 

absence ol the name with some identifying facts, i.e. as the person driving 

automobile licensed A, Q. 6565 and Q.H. 5287 at certain times and in entering 

X-!5-27th Avenue, Astoria would be sufficient. The lack of written records handi- 
capped establishing whether the facts were as Agent Lahey states or not. Agent 
Parsons states he met with the agents daily and Mr. Barlow savs he was advised 


daily of the results. 


It is submitted that DiMatteo has raised serious issues and that Agent Lahey's 


h 


testimony is more credible than the other agents and should be accepted. 


DiMatteo submits that this error in not ide ntifying requires suppression of 


all evidence as to him. 


In U.S. v. Donovan Supra, the Court enumerated when suppression was indi- 


cated for failure to comply with section 2518 (1) (b) (IV) as se t forth in section 2518 


(10; (a) which are: 


(i) ‘The communication was unlawfully intercepted; 
ii) The order of authorization or approval under which it was 
intercepted is insufficient on its face: or 


(iii) The interception was not made in conformity with the ‘ 
order of authorization or approval. "' 


The Court pointed out that there was no basis to suggest that in this case that 
the authorization orders are basically insufficient or that the interceptions were 
not conducted in conformity with the orders. Thus only section 2518 (10) (a) (i) 
was relevant: were the communications "unlawfully intercepted" given the vio- 
lations of section 2518 (1) (b) (IV). Suppression is required only for a "failure to 
satisfy any of those statutory requirements that directly and substantially imple- 
ment the congressional intention to limit the use of intercept procedures to those 
situations clearly calling for the employment of this extraordinary device." In 
concluding the Court said "we do not think that the failure to comply fully with 
those provisions renders unlawful an intercept order that in all other respects 
satisfies the statutory requirements. "' 

In DiMatteo's case all three provisions of section 251k (10) (a) which trigger 
suppression are present (1) the communicatiom we re unlawfully intercepted he 
cause of the unlawful entry into apartment 309 and the Hi-Way Lounge to install 
the bugs for the electronic surveillance. (2) the inclusion of a name not approved 
by the Attorney Ceneral (Rossetti) in his authorization in the Order of Inception was in 
sufficient on its face, since it exceeded the authority granted by the Attorney Ceneral 
and furthermore to substitute the name of DiMatteo for Rossetti was not within the 
authorization or approval of either the Attorney Ceneral or the Court. (3) that the 
interceptions were not made in conformity with the Order of authorization or approval 
since the interception were commenced before it was established that one of the 


person required to be in apartment 309 was present and if Rossetti was properly 
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the authorization there is no proof that he 


was ever in apartment 309 


interception was started, in which case could only be interception 


when one of the other named was present. 


is submitted that not only was the proper identification important but 


it went tot ery heart of the order because part of the authority to commence 


the interception depended upon the presence of certain named persons in apartment 


issuing Judge depended upon a proper identification in setting the conditions of 


Bs 


submitted that the ‘nment had important leads to establish 


DiMatteo identity: surveillance, photographs of him on November 22, 1972 and 


December (mug shot), two survei 


11 
Lit 


lances when the automobile 


front of tome at 5354 Metrope In November 14, 1972 


yy < “ 


and November 20 


BR i ee. ‘hange of license plates on the automobile on Nove mber 


identity of this important target. It certainly 


to add it to the application to the Attorney ( eneral 


Since information obtained from an informer on Nove mber 28, 1972 was added. Was 


or ignored deliberately ? It would appear to be so. 


Theretore, suppression of all evidence obtained against DiMatteo by electronic 


ice at apartment 309 should be suppressed and at Hi-Way Lounge I and II 


was the fruit of tl 


NORMAL INVESTIGATIVE PROCEDURES 

SHOULD HAVE REEN TRIED AND PROVEN 
INEFFECTIVE BEFORE ELECTRONIC SURVEILLANCE 
WAS ORDERED 


Agent Parsons' affidavit and the application of Attorney Del Cro. so do not 
lay a proper basis for ordering electronic surveillance especially the use of bugs 
which constitute a complete invasion of one's privacy. 

Attorney De! Grosso's application adds nothing to Agent Parsons’ affidavit 
factually. The grounds for granting electronic surveillance must be found within 
the four corners of Agent Parsons’ affidavit. The statute i8 U.S.C. section 2518 
(1) (b) provides that each application for an order authorizing or approving the 
interception of oral communication shall be made under oath...and shall include 2 
full and complete statement of the facts and circumstances relied ipon by the 
applicant to justify his belief that an ordex should be issued, including... full and 
complete statement as to whether or not other investigative procedures have been 
tried and failed or why they reasonably appear to be unlikely to succeed if tried or 
to be too dangerous. (U.S. v. Anderson, 453 F2d 174). There is also the question 


of whether the facts are stale. Starting on May 1, 1972 Agent Parsons sets fort 


that three search warrants were executed at two premises and one on an automohile 
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that the Agents obtained statements from Mustacchio 
that they were running a bank, that in September, 1972 physical 
surveillance was started on Musiacchio, Bari Russo, Riccardi ~"d a number of un- 
knowns who met a various places at night, on occasion one of them was carrying a 
brown paper bag, that trash was recovered from a trash can where Parry Russo 
placed it which turned out to be gambling material, that certain automobiles were 
parked in front of certain premises in various parts of the city which the subjects 


} 


entered and ‘ft and that certain of the persons were identified by the license plates 


4 


on ine automobiles they used. Agent Parsons then reconstructs his version of how 
a gambling business is conducted especially as to time and seeks to place the per- 
sons under surveillance withinhis time schedule which Agent Parsons claims is numbers 
gambling based on horse racing. As far as DiMatteo is concerned there is no proof, 
j !st suspicion that he did anything illegal up to November 20, 1972 when the affidavit was 
executed. All the evidence against him was that an automobile he was driving or was 
found parked near 33-71-76th Street, Queens and 8-15-27th Avenue, Astoria and that 

he entered these buildings about 2 to 3 P.M. and left between 5-6 P.M. Agent 

Parsons then points cut the difficulties encountered in a gambling investigation. He 
does not tell what additional investigative means were available to him but does sav 

that It was impractical to send someone into the Hi-Way Lounge so he never tried, 

hat no one ever tried undercover because they were known and infiltration was not 


tried to his knowledge. The statement that all the F. EF. I. agents were known is ridi- 


culous on its face. Could not the F.P.I. have one or two agents who fitted into this 


C 


Picture ? 
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‘here are two cases which outline the proper procedure 


In U.S. v. James, 494 F2d 1007 at 10015 (C.A. D.C. 1974)the Court said that 


vuuld involve con 
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sideration of all the facts and circumstances. Normal investigative procedure would 
include standard visual or aural surveillance, general questioning or interrogation 
under a grant of immunity, use of regular search warrants and an infiltration of th 
group by undercover agents or informants. 

Agent Parsons has tried surveillance end search warrants but never one on 
any of the places where Russo (Mascitti) and Rossetti (DiMatteo) were observed or 
on them personaily. (S 349) None of the people were granted immunity or taken he 
fore the Grand Jury; Infiltration was not attempted. Agent Parsons does not say that 
the investigation was too dangerous and does not say that witnesses were fearful of 
their lives if they cooperated with the F.B.I. His basis is that he has been having 
difficulty in getting to the upper echelon but he fails to outline any steps employed 
against them. He could have used u pen register or telephone tap after he had emploved 
the other customary methods. 

In U.S. v. Steinberg, 525 F2d 1126 the Government stated in its application that 
there was no known undercover access to a supplier because of the covert manner the 
defendant operated, that the defendant never kept records and isolated themselves from 
other individuals. In the case at bar, the Government had informers. had seized 


reocrds, had visited the Hi-Way Lounge almost regularly, the agents were known to the 


persons in the Hi-Way Lounge and there were no threats of violence. 


wu 


as some of the 


meéthods of investigation set 


rnment to 


POINT Vi 


DHE INVENTORY WAS NOT SERVED 
UPON DI MATTEO AS REQUIRED RY 
18 U.S.C, 2518 () (a) 


S.C. section 2518 (8) (a) provides that within a reasonable time but 


not later than MNnety days after the filing of the application for an order of approval 


under 2518 (7) (b) or%he termination of the peric2 of an order op extensions thereof 


the Judge shall be causedNo be served on the parties named in the order or the 


| » v 
application on inventory. \ vA 
\ : 


The expiration date on apaNment 309 I wx December 29, VOT 3 Ong 09 Lon 


Alas 


January 31, 1973 and the ninety day pekiod ae on March 22, 1973'0n 309 1. At 


this time an application to postpone t nvice on all 309 orders was granted to 


June 22, 1973 by Order o. Judge Judd. This wads a fixed date ind was not a date 


from which to compute anotker ninety days. DiMattso was not served with the in- 


ventory until Septembexy’ 8, 1973-89 days after the date se by the order. [x was a 
named person ang&ntitled to service. There was no excuse gi 
ra 
for this viu!g*lon of the statute. De 
ha ‘ 
If is submitted an identified person must be served. While the Supreme Court in 


on by the Covernment 


(a) provides that within a reasonable time but 


after the filing of the application for an order of approval 


(7) (b) or the termination of the period of an order or extentions thereof 


aused to be served on the parties named in the order or the 


on apartment 309 1 was December ¢ 


on all 309 orders was granted to 
s was a fixed date and was not a date 
another ninety days. Di Matte 
September 8, 1973-89 davs after the date set forth by the order. 
entitled t rvice There was 
ation of the statute. 


identified person must be serveti, While the Supreme 


van, Supra, decided the issue as to unidentified persons, 


ipsa RANE: emma SA 


is submitted that an unexcused delay of eighty nine days requires sup- 


DiMatteo. 


POINT IX 


THE GOVERNMENT FAILED 
LOFROVE PROBABLE CAUSE 
AGAINST DI MATTEO 


It was mandatory for the Government to prove probable cause against 


Di Matteo (1) before the Attorney General could authorize the application to the 


Court and (2) before the Court could issue the order. Pre seumably, the Attorney 


General removed Rositti's name or identity either because he was not properly 


identified or because probable cause was not shown. 


In Point V1 the issue of the identity is discussed. Now probable 


' is to be uiscussed, 
The Supreme Court in Brinegar v. U. SS OU Let) pam! Go Sati 
ci —~ + ee r 


of probable cause: 


‘In dealing with probable cause, however, as the very same implies, we 


, 
deal with probabilities, These are not technical: they are factual and practical 
considerations of every day life on which reasonable and prudent mén, not legal 


technicians, act, The standard of proof is accordingly correlative to what must 


" The substance of all definations of probable cause is a reasonable ground for 
belief of guilt...And this means less than evidence which would justify condem 
nation or conviction... Since Marshall's time, at any rate, it has come to mean 


s and circumstances 


within their (the officers’) knowledge, and of which they had reasonably trustworthy 


more than bare suspicion: Probable cause exists where the fact 


information, (are) sufficient in themselves to Warrant a man of reasonable caution 
in the belief that an offense has been or is beine committed..." 


Two cases illustrate the lack of probable cause here. 
| In Spinelli vy U, S., 393 0, S, 410. the petitioner was convicted of 


interstate gambling under 18 U.S.C., Section 1952, despite his claim that the 
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ithorizine an Fo. By) |. 1 which uncovered 


the Fourth Am He argued that 


Support probable cause for the issuance of the 


onstitutionality of the warrant at every stage of 


istrict Court'held he lacked standing, but the Circuit 


Ue: 


ive days during 
- ~ “ ~ oi i \ } M4 ] w at my 1 Mb ¢ + ci 
was seen crossing f the bridges between East St. Louis 


between 1!:00 A, four occagions 


the residents 


certain apartment house and seen to 


check showed tk ‘re were two 


different numbers in the apartment under the name of Grace | 


application stated that Spinelli was known to the affiant and 


officers as a bookmaker, an associate jf bookmakers, a gambler 


eclate of gamblers, binally, it stated that the Bb. had benn i 


. L 


reliable informant that Spinelli was operating a handbook and ac¢ epting and dis- 


seminating wagering information by means of these telephones. 


The Court said: 
The first two items reflect only innocent-seeming activity and data. Spinelli's 
travels to and from the apartment building and his entry into a particular apart- 
ment on one occasion could hardly be taken as bespeaking gambling acitivity; and 


there is surely nothing unusual about an apartment containing two separate telephones... 


Finally, the allegation that Spinelli was ''known' 

federal and local enforcement officers as a gambler 
minating assertion'of Suspicion that is entitled to no 
magistrate's decision, Nathanson v U. S 290 UW. 'S.. 41, 46. 


oy . 


The case was returned to the Circuit Court 
Another similar case with facts similar to the: 


Y. 2nd 160, where the Court said: 


"In the instant case, assuming the facts as set forth in affidavit here to be 
true, as we must, we conclude that observations by police icers of several 
allegedly known book-makers entering on various occasions a private dwelling 
wherein there located two unlisted telephones, and nothing more, does 

above a bare suspicion that the crime of bookmaking was bei 


premises, 


In cases involving substantially similar 
makers entering a private dwelling wierein sev 
the courts have consistently held that such a showi 
use (see,e.g., United States 
F Supp. 15; United States 
149%. Supp, 707; Untted Sta 
; the tee ing causes in which probable caus 


been pane tenhe where, ” addition to observations of known 


premises wherein several telephones were located (onl; 

shown that a bet had been placed by calling a telephone nu: 
lises (Smith v. State, 191 Md. 329); or that there was reliable confident 
information of gambling activities on the premises (United States v. Woodson, 
303 F, 2nd 49) or that the telephones on the premises were frequently { 
to contact other known gamblers (Clay v. Unite ss, 246. F. 2nd 298, cert, d 
355 U. S. 863; United States v. ‘Gorman, Up] 147 The search wa 
issued here, then was invalid, ' 


rran 


The Government failed to prove probable cause since (1) the Government 
was not sure of the identity; (2) the evidence against him is guesswork and 
speculative; (3) there is no evidence that he did anything illegal; (4) there 
evidence he was in apartment 309 and (5) the parking of an automobile does 


mean that he was engaged in illegal activities 


»bale cause was shown against DiMatteo and all evidence obtained 


of December 8, 1972 against him should be suppressed. 


OTHER POINTS 


THE APPELLANT GIMATTEO JINS IN AND 
ACCEPTS THE ARGUMENTS OF THE OTHER 
DEFENDANTS INSOFAR AS THEIR PRIEFS 
SUPPORT HIS POINTS AND JOINS IN ON ANY 
POINTS NOT RAISED IN HIS BRIEF WHICH 
INURED TO HIS BENEFIT. 

THE APPELLANT, DIMATTEO. ALSO 
ADVANCES THE POINT RAISED BELOW THAT 
TASK FORCE ATTORNEYS APPEARED PEFORE THE 
GRAND JURY. SINCE THIS ISSUE HAS REFN 
DECIDED PRO AND CON, THE APPELLANT 


WISHES TO PRESERVE HIS RIGHTS ON IT. 


CONCLUSION 


THE EVIDENCE OBTAINED BY THE ORAL 


ELECTRONIC SURVEILLANCE BOTH AT 


APARTMENT 309 AND AT THE HI-WAY 


LOUNGE AS WELL:AS THE EVIDENCE OB- 
TAINED BY THE PEN REGISTER SHOULD 

RE SUPPRESSED AND THE CONVICTION 
REVERSED AND THE INDICTMENT DIS- 

MISSE™ OR IN THE ALTERNATIVE A 

SEPARATE TRIAL ORDERED ON COUNT 4 WITH 
ALL EVIDENCE OBTAINED BY THE ELECTRONIC 
SURVEILI ANCE SUPPRESSED AND ALI OTHER 
EVIDENCE OPRTAINED AS A RESULT OF IT 


SUPPRESSED. 


Respectfully Submitted, 


RICHARDS W. HANNAH 
Attorney for Defendant- 
Appellant, Anthony DiMatteo 
586-Fourth Street 

Prooklyn, New York 11215 
212-768-0611 


376~-~-Affidavit of Service by Mail 11 Park Place, New York, N. Y. 10007 


THE U.SL COURT OF APPEALS FORTHE SECOND CIRCUIT 


The Repofter Co., Inc., 


USA VS 


SCAFIDI 


State of New Pork, County of New Pork, ss.: 

HAROLD DUDASH : 

agent for Richard W, Hannah » being duly sworn deposes and says that he is 
the attorney 


for the above named appellant A, DiMatteo herein. That he is over 
21 years of age, is not a party to the action and resides at 92346 Holland avenue, BX, NY 


- 


That on the 8th day of february, 1977,19 , he served the withinbrief for appellant 
Anthony DiMatteo 


upon the attorneys for the parties and at the addresses as specified below 


Michael E, Moore, c/o T, George Gilinsky, P.O, Box 899 Ben Franklin Station 
Washington ,D.C, 20044 


by depositing two copies 
to each of the same securely enclosed in a post-paid wrapper in the Post Office regularly main- 
tained by the United States Government at 

90 Church Street, New York, New York 

directed to the said attorneys for the parties as listed above at the addresses aforementioned, 
that being the addresses within the state designated by them for that purpose, or the places 
where they then kept offices between which places there then was and now is a regular com- 
munication by mail. 


Sworn to before me, nie Sth 
february, 1977 


Roiinn W~ [efi<son, 
Notary Public, State of New York 
No. 4509705 
Qualified in Delaware County 
Commission Expires March 30, 1977 


THE U.S, COURT OF APPEALS FOR THE SECOND CIRCUIT 


SCAFIDI 


\ AFFIDAVIT 
OF SERVICE 


STaTE oF New York, 


County or New York, ss: 
BERNARD S, GREENBERG, 
being duly sworn, 
e 9 ; 162 B ith st ' YY, NY 
deposes and says that e is over the age of 21 years and resides at E ith st! Y, NY 


ah f 4g “VW 1O7 
That on the 8th day of February, 1977 , 


he served the annexed priof for appellant anthony DiMatteo Hada 


1, Thomas J, O'Brien 2 Penn Plaza, NY,NY (one copy) 

2. Albert J, Brackley, 186 Joralemon street, Broo:<lyn, NY ( one Copy) 

3. Gustave H, Newman, 522 Fifth Avenue, NY,NY (one copy ) 

4, Salvatore Piazza, 824 Manhatten Avenue, Broo ‘lyn, NY ( one copy) 

5. Dominick Di Carlo, 66 court Street, Brooklyn,NY (one copy ) 

6. David Gottlieb, Federal Defendanter Services Unit, U.S. Courthouse room 509 

Foley Square, NY, NY ( one copy ) 

7. Arnold E, Wallach, 11 Park Place, NY,NY ( one copy ) 

8. Max Wild, 645 Fifth Avenue, NY, NY ( One copy ) 

9. David G, Trager, 35 Tillary Street, Brooklyn, NY ( two copies ) 
in this action, by delivering to and leaving with said attorneys 


the above number of copies each WES MME copies to each thereof. 


Diroxent FurrHer Says, that he knew the persons so served as aforesaid to be the persons 


mentioned and deseribed in the said action 


Deponent is not a party to the action 


Sworn to before me, this 8th 
UNG 
day of . February,..1977 , 1975 \ a 
é 
fe Re i 


